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(Case called)

THE COURT: Good afternoon. I have two letters here!
i _ : ,
I have a plaintiffs! letter dated February 28, asking for the

court's assistance in obtaining more fulsome and comprehensive

declarations attached to the gbvernment‘s‘motion for a stay
il ‘ - : , '

- pending appeal. I have a summary of some of tHe requests that

the plaintiffs seek:

A description of the workflow process used to process
FOIA requests.by the agencies,‘for example) details about the'
exact software1uéed in each. agency; in each agency, the methods
used td cohvert,reccrds into EDE or TIFF; the fields contained

in the load files the agencies. are currently capable of

Wlproducing. That's 1.

Details about the technology or sqftware available in
other divisions or offices within the defendants' agencies that
can be used to process, review and redact:. ‘That's 2.

A general-descriptibn of the data sources for the

- |lelectronic records that were requested and collected, and

information on whether the metadata needed for the fields in
this court's orders were availéble prior to the processing that‘
has»beén described in the,submitted declarations and, if so,
when was such metadata stripped frdm the electronic records.
That's 3.

An overview of how the requested data is cbllected and
to what extent if any the collection process preserves document

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300 '
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-

structure and requested metadata; 4 and 5, a detailed
"deséription of the primary teéhnicai obsﬁacles to compliance
with the orders, including identification of all metadata
fields that may impliéate exempt informationf

That's my sﬁmﬁary not a summary from the plaintiffs'
records, but it's my summary of the kinds of information the
plaintiffs say should be sSupplemented in declarations.

The government comes back and says,~firét of all, you
have been divested of jurisdiction’'and you can't do this. If
that;s the.government's pbsition there is nothing to be said;
because I gather that if I order the government to supplement
its declarations, it would not do so. So we are at a
standstill here if.that's the‘governméntfs position.

My position ig that the goVernment dées nqt make the
decision to what extent this court is divésted of jurisdiction
on any part of this case; the court decides that. But in thié
[|case, the governmept takes the position that it decidés
everyﬁhing. It does not{‘ I understand the argﬁmentAof'
divéstiture, but I don't think that's the proper approaéh to
this request.

Theh‘the government's.next argumeht is thap supplying
this information would fqrce the government to disclose the 
very matters at issue, I am‘quoting from the government's March
leétter, it would force the government to disclose the.very
métteis at issue and wouid therefore moot the government's

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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lappeal and deprive it of its right to_appeliaté review with
“respeCt to the materials at issue. |

The government in its letter cites to a Supreme Court
case frém 1989, John Doe Agency v..thn Dée.Corp., deciding"an

application for a stay of 'a disclosure order in a FOIA case and

I . ' , '
noting, and I quote, the fact that disclosure would moot that

‘npart of the Court of Appeals' decision requiring disclosure of

the Vaughn‘index would also create an irreparable injury. So
that seems to be the government's second position |
The fhird poéition is that_supplying this information

would somehow turn this into a summary judgment motion and that.
would be inappropriate'to héve a summary judgment motion made
lin the context of a stay‘motiqn. I think that fairly
Hsummérizes what's in the government letter.

Now the plaintiffs have ﬁot yet been requirgd to
“respond'I'think‘to the stay application but I will say in
Hdetérmining whether to graﬁt a stay, the court has to weigh
four factors. Those are, I quote from ﬁhe Second Circuit 1994
"case, LaRouche v. Kezer, the standard is whether thé movant
fwill guffer irreparable injury absent a stay, whether a party
will suffer substantial injury if the stay is issued, whether
"the mbvant has demonsrrated a substantial possibility élthough
“1ess.than'a likelihood of success on appeél;vand fourth, the

public interest that may be affected.

B '~ Just a more recent quote from the Second Circuit, In

| . SOUTHERN DISTRICT REPORTERS, P.C.

(212) 805-0300
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Re World Trade.Center Disastef Site Litigation, 2007, thé
circuit also said the degree to which a'faCtorrmust be present
varies with the strength of the other factors, meaning that
more of oﬁe factor excuses less than thé others. I looked at
that‘standard to prepare for this diséussion even though the
"plaintiffs have not yet had a chance to‘respOnd. It's
iﬁportaﬁt to have a response, obViously, but the essence of the
government's argument with respect to either likelihood of
success on appeal or substantial issues is that metadata is not'
feadily reproduciblé fér FOIA purposes and that_the'court has
inappropriately expanded the scope of the,original
?OIA~requested prqduction of metadata.

That seems to me two things. The court impermissibly
expandéd‘the ééope, I required metadata, and.metadatavis not
readiiy reproducible. " On the first issue on Whether the court
'inapprqpriately expanded the scope, T don't -think any
“supplémentation of the deciarations‘will help. I have a
definitiVely strong view on ﬁhis:< To me, I think this waé
"firmlyhexpreSSed on the record at ﬁhe last'conference, metadata
is an intrinsic part of electronic records period;ﬁ At the time
it's created, it'é part of the.record.

,Ycu caﬁ then strip it’out; énd_if you strip it out and
turn into'a static image, you might ih fact not maintain the
"original format{ You may havé,no metadata to produce. That's
éométhing we did not focus'on in the oral‘argument. I

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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understand that méy be a problém here, that‘there is no
metadata because, although the record was created driginally‘
with metadata, that was done by the machine,'by the computer,
not by the operator, you have to take it out. Ydu have to
recreate the document in a different image‘from‘ﬁhe way it was
origihaliy created. I find thét argument notvonly not a Qinnér
but not even a substantial issue.

| However, on the other issue that the metadata is,
quote, not readily reproducible for FOIA purpoées, that'é’
pfecisely the issue the deciaraﬁions do address. So in»ordef
to asseés the first factor that one has to assess on the
four-part test for a stéy; whether the movant has demonétrated
a substantial probability although less than a likelihood of
success on éppeal, theie is no way'to assess that in this court.
without upderstanding whether the metadata is readily
reproducible.‘ That's what the plaintiffs are asking for in
their expanded reéuesfsvfor declarations.

With respect to the govéfnment's other argument, I_am
somewhat dumbfounded if not downright speechless. I do not seé
how expanded'declafétions as to tﬁe capability of producing
metadata forces the goVernment to disclose fhe very matters at
issue. That ié‘nqt true. What ﬁhe government doeé not want to

disclose down the road is the metadata together with the

records. These declarations wouldn't require the government to

disclose any metadata. These declarations are simply to ask

.SOUTHERN DISTRICT REPORTERS; P.C.
(212) 805-0300
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the people to expand on their ability ﬁo reproduce it, that's
all, which is thé_governmént's own argument.

The government says you have to be wrong, judge,>
because we don't havé the ability to reproduce it. Well,.that
fine, but if I order expanded declarations, I am}certainly not

ordering the government to disclose the very matters at issue,

Hbecause the matters at issue are the metadata, and there is

nothing about these expanded declaratiohs that calls for the
production of.metadata.

."So I don't know if the governmeﬁt is making good faitﬁ_'
argumenﬁs to fhis.oourt, and I‘address all five goVernment‘
attorneys presenf in my courtroom. © I would not be_ordering the
very matters in dispute ‘in the appeal to theAappellate court,

which are the records themselves with metadata. That's what I

ordered and that's you have appealed and that's OK. But these

1l expanded déclarations just talk about the ability to do it,pnot

the actual-production.of the metadaﬁa.

-The government's final argument says that this would
adjudicate the case the merits, no, rt would turn this thing
ihto a summary Jjudgment éomehowrwhich is inappropriate in the
context of a stay motion, But the éummary judgment’ is (A) way
idown the road; first, you have to figure out whether you have
I ‘ : :
to comply with my order or not with respect to the metadata,
then comeé summary‘judgment, I'suppose, onAexemption, on the-
ability to producé certain things.

SOUTHERN.DISTRICT REPORTERS, P.C.
‘ (212) 805-0300
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But at this point, there needs to be a deVéloped

record as to the argument that the government tardily'raised;

namely, that it can't readily reproduce this stuff and,
therefoie, impermissibly éxpanded the scopé oi the‘réquest; an
argument that was never made to me at our multi-hour heéring,
thét this whole request fér metadata iméermissibly changedvthe
nature of the oiiginal‘requeét under FOIA.

That's my little speech to start with.

Now I would like to hear from Mr, Diana.

MR.. DIANA: Thank you, your Honor. I doﬁ't have much
té add. The one_thing I would aiso, iﬁ‘terms of‘one.qf the
reasons why we want this information, I think it impacts not
juét the voyance about the standardsvfor the stay, but it alsg
goeva think to fhe irreparable harm they ciéim. Theyikeép'
saying if the stay is not grantéd; they are going to be
producing all this information that they wouldn‘f be required
to be produced,'but<it's not’ clear to me.that they have any
information that they have to produce and what eXaéﬁly ﬁhat
informatién is.

TﬁE COURT: You say the expanded declarations wouid
heip you understand that. |

MR. DIANA: Absolutely."

THE COURT:‘ It may be, aé I have said many times since
this all got to.the-highténed 1évéﬂ of rancor that it'é‘now at/
that therelmay not be‘any métadéta. - It may be that thé férm'of

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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presérvation at some of these agencies, they.didn‘t preserve it
and they had no obligation to, so it'é not é mattervof a
spoliation case eithei.- If they didn't preéerve it because it-
was their agency practicé to turn it intova ététic image or
worse yet a piece of paper and throw awéy the electrdnic,
that's fine; - They didn't just havé a duty to préserve it any
other way. I don't know what the big deal is. 1If that's the
case, that's the case, we stqp'there, but we don't know that.
Anyway, I think you,aré right again; I thiﬁk it does
somewhat go to irrepafable harm. I think the factors that

favor the plaintiffs the least at the moment are the second and

“fourth, whether a party will suffer substantial injury if a

stay is issued. I don't know that you will suffer substantial

linjury. My understanding is that the government intends to

continue making production. I didn't order that production
already made be remade in this format that I have now ordered.
But they didn't 'have to go back anyway because there

is the spreadsheet which the government pretty. well conceded at

loral argument that it knew that the spreadsheet, it had to

provide metadata to make it at all useful. Everybody knows

"about lock cells and the need for ﬁhe formula. So the

government.understood that. T believe the four people who

didn't understand it got involved, but the government lawyers

at the hearing certainiy understood about the>spreadsheet.
They didn't have to gé baék.in time, but going

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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H S ‘ . ‘
‘forward, as I understood from the last conference, they weré to
continue to make production anyway. My bottom line is I don‘ﬁ.
know whether you can show that you suffered substaﬁtial injury.
I have not seen your papérs yet. Are you plaﬁning to say you
will sﬁffer subsﬁantial injury if a stay is'issuedﬁ

.MR. DiANA: .We do plan to make that aréument, youf
Honor, with seﬁeral declérations to that effect. |

THE COURT: How will you suffer, just a little
preview,.substantial ihjury? | |

MR. DIANA: We are going to expound several‘instancesvv
becauserf the strip?éd metadata and the inability to really
functionally’review the records and organize them.in any
fashion. They are producing them. We are still loniﬁg aﬁ the
production to see if they aétuallfvcomply with some of the‘
initial asﬁects of thé'order iike parent/childrrelationship and .
the‘iike. - ' ﬁ, “

One of the things we wiil be talking about is’the
effort it's taken because they are producing in‘essenée still
paper'documents‘for electronic documeﬁts, the inability‘to
really manége that, distribute the information to the public at
large in a way that we need to to adequately advocaté on behalf
of both the plaintiffs and. the public at large. Sé‘we will be
getting -into that in detail in the'declaratidns.-

THE COURT: Even though I didn't méke them reproduce
the original production with_the metadata.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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i : | MR. DIANA:F I ﬁndérstand that; But I think‘there is ab
lot of moviﬁg parts here. One of thevthings that we.are
concerned -about, and'obvigusly it dependé on how your Honor
frules on somé of the other partial summary judgment motidns

that are pending bégauSe ﬁhat'could actually impact how
productions are.done in the fﬁture and it could be‘a.
substantial amouﬁt of information, and one of the things we

i : ’
Fwill be getting into in terms of the merits here in terms of
“our prejudices, the reason why we are here is because‘the SCERA
qommunity'is being'implemented across the country and
legislatures are now taking up issues in part because of the
documents thatlare released;' |

Our clients are getting requests all the time from:
both the government's legislatures and the press saying do you,
have documents.that-show this, -do YOﬁ have‘documeﬂts that Shoﬁ
that. ItASVVery difficult to do that when, you know, if |
nsémeoﬁe from, you know, Maryland wénﬁs to.know,-give me all the
“comﬁunications from Maryland, we don't have a way of actually
gsearching that.

THE COURT: Wasn't there an éditorial in The Times
called the Anti-Arizona or someﬁhing, an interestingvop—ed
pilece this week or an editorial piece?

MR. DIANA: There waé an editorial pieée on this exact
|| issue and itvwas based oﬁ the documents that were obtained.

THE COURT: I didn't know that but I saw tﬁé éiece.

| , SOUTHERN DISTRICT REPORTERS, P.C.
' (212) 805-0300
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MR. DiANA: There have been a number of ?ress reports
lon this case,focused.oh the documents that Were-produced‘in the
opt~out‘production.‘ We will.detail some of the challenges_we'
have had complying with the requests that we havé been gettlng
just from the opt -out production on. January 17,

THE COURT: Then there was a fourth factor and that's
the public interest . that may be affected. I guess you are
_about_to argue that that's very strongly in your favor.

MR. DIANA: Very strongly in our favor, your Honor,

need these declarations, is you have to weighvthat with what is
the prejudice to the government. I don't think they can show
that without telling us'what informatioh they would actually
give us | They say they can't comply w1th the order, but then
they don't say what metadata can they give us, what can't they
give us. So‘without-knowing that -- |

THE COURT: That's why I quarrel with the government's
notioh that if I were to require the expanded declarations,
somehoh I would be granting the very relief that they seek;
That can't bevtrue. The relief they seek is hot to have to
give you the metadata because the declarations don't call for
one piece of metadata.

MR. DIANA: It's going to take time for them to even
comply with that order.' |

THE COURT Which order?

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300

12

and I think one of the‘things we will argue, and this is why we»i
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MR . DIANA: Just in terms. of, for example, if your
Honor ruleg in our favor on the search cutoff date.

THE COURT: That's pending.

MR,'DIANA: That's the pending summary judgment

llmotion. We are asking for a cutoff date that's much later than

i

" lfthe government's cutoff date. If you rule in our favor then

lthey will have to go back admittedly and gather that
'infOrmation-erm'the same data sources which is going to take
time and you have not.even ruled yet.

THE COURT: Worse yet, I have not even read one line
of the papers}l |

MR. DIANA: So when they dovthat, they are.goiﬁg to
Coliect the information;.they caﬁ collec£ the information in
compliance with‘yoﬁr order and preserve that f§r purposes of
llappeal, and then when the appeal‘cgmes down, they can just
release it. |

THE COURT: I will go further. I don't know if the
“government at this point iistens to a thing I say because they
think I am divested, but from this point forward, if théy
destroy metadata, I will consider thaﬁ spoliaﬁion! Somewhere
I down the road some day when I get jurisdiction back somehow,
“that will be spoliation. If they have métadata today, they are

on notice not to destroy it. That should be apparent to the

| five government attorneys sitting here. But if it's not, it

||now is completely clear. They are not to déstroy it, whatever

SOUTHERN DISTRICT REPORTERS, P;Cf
(212) 805-0300
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1] ; . .
else they do, they are not to destroy to. Surely they

understand that there is a duty to prééerve.

MR. DIANA: One more point that was not in the letters
IJ]out iﬁ's something we.are thinking about,»I.am not sure if your
Honor is aware, but thére have been two réCent Supreﬁe Court
decisions. ’ |

THE COURT: I saw oneAyésterday, but that seemed
off-point.

MR. DIANA: _Ih_somé ways it's off—point,vbutvit
actually -

THE.COURT:‘ Policy-wise it favors full disclosure,
;robust disclosure. | |
| , » :

MR. DIANA: It also talks abqut»the approach that
coufts should look at FOIA and look at the 1anguage of the
statutes, the definition'of‘record, and we didh‘t really get
into that.
1l ' THE COURT: What was the other one besides
Yesterday's,-whét wés the other Supreme Court case?

MR. DiANA: The AT&T case on_éorporate privacy.

THE COURT: Tell me a little more; I know I read a
summary but I need to be refreshed. -

MR. DIANA: I don't have the cite.

THE COUET: Whatever any of the five of you can
remember, can anybédy bfiefly summarize it.

MR. DIANA: I can tell you what iﬁ was about.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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Bagically AT&T as a corporate was claiming privacy rights.
THE COURT: Right, right.

| MR. DIANA: And whether a'corporation has person

llprivacy rights.

THE COURT: it:doesvnOt.

'MR. DIANA: They looked at the Webster Dictionary
definition of personai.and that's how they approached it.
Similarly yesterday, they did the same thing in terms of
|looking at the actual text of the statuﬁe.

THE COURT: How does either case help you?

_ MR.'DiANA: Because‘whaﬁ we are contemplating is the
definition of records under FOIA is very expansive; it talks
about any information; about any ﬁormat. I think undér those
definitions it would actually help us. Procedurally-we are not
éure'how to approach this. One of the things we are
contemplating is a 62.1(a)3 motion which allows the court to at.
1éast give an indicative fiﬁding on that particular issue.

THE COURT:b What court?

Mé. DIANA:‘ You, youf Honor. -

. THE COURT: On what igsue? |

| MR. DIANA: On just the issue, basically interpreting
the statﬁte in accordance with the way the Supreme Court would
interpret the statute.

- THE - COURT': 4Beyond my séying that if a recoxrd contaihs
metadata at the time it's created, it ié parﬁ of the record? I

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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have already done that‘at'least 1O times, maybe 12 times.
MR. DIANA: I understand that, but it wasn't in the
context of looking at thé definition of the term record. We

will be making that argument on appeal. I don't know if we

Nwill except it if you have not had a chance to look at that

argumeht, but it goes to ﬁhe substantial'possibility df.
likelihood of success.

'THE COURT: "It sounds like an‘ihteresting issué if T
have‘nbt already done it. I‘didn't quéte that paft of the
statute in the opinion?

MR. DIANA: I doﬁ't beliéve sO0.

- THE COURT: .I remember 1oéking‘ét ﬁhe statute.

' MR. DIANA: I didn't see it. |

THE COURT: Mr. Cordafo, why don't yéu start with how.

I am divestediof jurisdiction to decide how thé declarations

should be expanded to addreSS'the’simple questioﬁ of whether

they are reproducible.

- MR. CORDARO: Yeé( YOur Honor. The government's
posiﬁion is that the district court has been divested of
jurisdiction with réspéct to the ofders"that it entered.. In
other words, if the plaintiffs wére asking the‘court to modify
the oraers -

THE COURT; They wére?
MR. CORDARO:V I am using ﬁhat as an exémple.
THE COURT: If they were.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

11

12

13

14

15
16

17

18

19
20
21

22

23

24

25

‘Case 1:10-cv-03488-SAS Document 87-4  Filed 04/11/11 Page '17 of_2’8 .'17
1384NATC '
'MR. CORDARO: If they were.

THE COURT: IfAthey were'asking‘the‘court to modify
lits orders, I'coula‘not. |

MR. CORﬁARO; Yes, that would pe the government*s
positidn. |

THE COURT: I would agree with that .

MR. CORDARO: Insofar as the,stay motibn is éoncerned,
the court has jurisdiction over that. We have made it to this
courf ags the federal ruTeS'contemplate and we submitted
declaratidns in connéétion with_that stay motion.

The governmenﬁ‘s argument ié_that'it is’inap?ropriate
for the court tb order tha government to submit‘Supplemental
declarations, because like any‘ﬁovant, we have submiﬁted
Hdeélaratidns in suppoft of the motion. vOﬁr position isAthat
the plaintiffs now haveua chance to oppose that moticn with
their own declarations if they.wish, and then there would‘be
reply papers

With respect to the court's authority or jurlsdlctlon,
so to speak, to order the government to submit supplemental |
1] :
declarations, our position is that it's improper. It'é not a
jufisdiétional-argument. The stay motion is'properly before
the court. . |

THE COURT: ,éo why is it improper?

MR. CORDARO: We would say it is impropef because as.a
"mafter'of procedure,:we'sabmitted declarations in support of
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the stay motion. Those declarations go to the four factors

that your Honor‘elucidated that are in the mbtion“for a stay ‘
and that govern’ whether this court grants a Stayvpending
appeal.

One of the argumenté-welmade with‘résbéct'to
substantial case on the merits is the readily repfoducible
afgﬁment-that‘yoﬁr Honor laid out here fqday; ‘That,is not the

only argument we make with respect to one of the four factors.

pWe make several other arguments'that we think present a

substantial case for appeal to. the circuit. So, I think it's
‘incorreét for the plaintiffs to suggest that the motion turns
on reédily reproducible.l_lt does not. |

THE COURT: ‘They didﬁ't; I did.

MR. CORDARO: In fadt, stays in FOIA matters are
routinely granted after the district éourt‘issues a disclosure
order. One of the reasons for that is the irreparable harm
factor which is very drucialﬂ

THE COURT: Thét is because you see it as a disclosure
order. I don't. It was a form Of‘productioﬁ issue that was
really gquite simple when it was pfesented to me. It was how

must the agency produce its documents going forward. T ruled.

The government chose to take an appeal, that its right; if it's

appealable, that's its right. This notion that it's improper
for the court to request further information on any motion is
offensive.

SOUTHERN DISTRICT REPORTERS, P.C.
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It is my understanding, and I have been doing this a

1 Long, long time, more than 20 years as a judge, it's never

improper for a court to request further information if it needs

further information to decide a motion penaing before it. i
have a motioﬁ forva stay pending beere me. I know the four‘
faétofé’I have to consider.

| | If there is mot enough information in the reéord,.it‘
is never improper, procedurally or in other any other way, for
the. court to say to'the litigant, I need pp have further
briefing on a certain iséue,.I need to have further»information

submitted on a certain issue, I don't have enough evidence in.

‘some cases or understanding of the legal issues, please provide

further.  Every litigant has said, of course, your Honor, if

you need more iﬁformation}_we will'pfovide it. The real
aigument I thought was, no, that would be requiring'ﬁs to
prOVide the very relief webseek, or something like thaé, you
Would be mooting our appeal. That‘caﬁnot be true.

So, I think to cﬁt to thevchase,‘there is évery-reaéon
to grant the plaintiffs' request, that I asked for supplemental

declarations to elucidate how the agencies stored the -

information, whether the information existed and was stripped,

whether it still exists, what are the technical capabilities to

make this. producible or not producible.
It creates a record that's going to be important here.
If I were to deny the stay, the appellate court will want to

SOUTHERN DISTRICT REPORTERS, P.C.
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knOW<the samekthingé to hopefully carefully decide Whetherfa
stay should be granted.and'not’justvdo it reflexively.v
Information is needed to decide iésues, Mr. Cordaro. So it
seems to me,vthe bottom line is, vyes, furfher information is

needed by thisAcQurt to make an informed decision on the stay.

It in,nb way provides the relief you are sgeeking in the

circuit. It does nbt moot the appeal in any way.

" MR. CORDARO: Your Honor, may I just make a record; I
think you have ruled noﬁ,»I‘just want to make a re¢ord. . As far
as the goﬁernmeht‘s argument goés on’disclosure of the
information, that argumént'was made in the context oi the stay
appliéation;' In other words, we were arguing in the letter
that stays are routinely granted ‘in FOIA cases. The reason is
bécauée if the governmenﬁ in required to disclose the material
that's at the heart of the disclosure order,‘that‘would moot
the appéal." | |

THE COURT: Correét, and you are not being required to
produce any of the information sought by the_order that
compelled broduction of certain metadata. I am not requiring
one piece of metadata tb be produced in the expanded
declarations.

MR. CORDARO? We were not arguing that, your Honor.
THE COURT: I still misunderstand what I am hearing.
In any event, I don't think'we are not going to benefit one
aﬁother by turning this into a further circle. This

SOUTHERN DISTRICT REPORTERS, P;C.
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information will be helpful to this court in granting a stay or
denying one. I believe it will be helpful to the circuit in
g;anting a stay of.denying one.

There are four factors. While they may often be
granted, they may typically be dgranted, they can't always be
granted or we wouldﬁ't have four factors. It would just say
stays are to be granted in FOIA.Cases. I have not seen a law
saying that. I have seen two Second Circuiﬁ cases that‘lay out
four’factors. When ﬁhere are four factors, ﬁhe court is
sﬁpposed’to take them seribusly and pay'atﬁention tb each one
of the fourAin a thorough and thoughtful way. I am trying to
do that. I.needvfurther information to do ;t. | |

That's my order.

MR. CORDARO: Thank you, YOur Honor. I think then the
next thing,would be to figure Qut'when the court would want the
supplementél declarations.

THE COURT: When are your papers due, Mr. Diané?

MR. DIANA: The 11th, Friday, this Friday.

.THE‘COURT: What do you waﬁt to do? Delay is costly
to éverybody.  If you4réally.want the supplemental declarationé
before your papers, we are bumping the.schedule.' This ié only
the lower court on the stay issﬁe. If it should bé denied
here, it goes to the circuit; if it's granted here, then the

stay is granted. But it's only causing delay up and down and

you are often arguing the high cost of delay to your clients.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) - 805-0300
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Do you want to put in ‘papers then have the right to supplement
Jthem if need be based on the: supplemental declarations?. That‘
Jone thought; at least we are moving right along.

MR. DIANA: That would-moue it along.

THE COURT: -It's somewhat'inefficient.

MR; DIANA: Yes:. .

‘THE COURT: I understand that but delay is also.

Mr. Cordaro, do you have any estimate how long it
would take to provide the limited information that plaintiffs
have sought in the requests for. supplemental declaratlons° ‘It
dldnlt-seem onerous. It bas1cally says what are yeur
capabilities, what machines do you have, do you store metadata
or not, was it ttere, did you strip'itl

| MR. CORDARO: I have five'agencies that would have to
submit such declarations. I thiﬁkvitls'a little more thanA~—

THE COURT: ‘Have.you submitted one per agency already?

MR. CORDARO: - We just submitted four; I don't belieue
OLC~submitted a declaration. |

THE.COURT: So‘it_would only be four supplemented.

'MRVJCORDARO{ It's not something that can be putv
together quickly because the information plaintiffs seek which
the governﬁent views is in the vein of interrogatories is ﬁore
than insubstantial. May I confer with my celleagues.

THE COURT: . Of ceurse.

(Pause)

"~ SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300 .
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MR. CORDARO; Thank you, your Honor. The gdvérnment
“proposés March 23. That would have been’the‘date for the reply
"declafatibns[ rather reply papérs on'thié.motion. That should
give'ps the time we need toirespond to the questions plaintiffé
posed in the letter.
| THE CbURT:‘ Two weeks and a day‘ﬁrom today'to put in
"supplemental declarations. H . |

| MR.'CORDARO: Yes,quur_Hdnor.

_ THE COURT: It wouldn't be ﬁhe<reply papers.

MR. CORDARO: I. am sorry, I was keying it to the dafe
our reply subﬁission would be due. it would not be,” because
the plaintiffs would not have béén deposed yet.

THE COURT: It certainiy is slow; the appeal is going
to be very slow if ﬁe do that. Mr. Diana, what do you want to
do?- |

MR. DIANA: We would‘want at least a week, but then
they would stili get a replY?
| -

THE COURT: Of course. They don't know what you are-
goihg to say. It's their motion; they get the last word.
That;s.what I am tryiﬁg to say, because the nightmare;we are
going to be in mid¥April before the stay is even figured.out
here, much less ﬁhe appeal if it is dénied. Do you have any
schedule yet from the circuit on the aPpeal itsélf; the merits

llappeal, so to speék?

4MR. CORDARO:  No, your Honor.

SOUTHERN DISTRICT REPORTERS, P.C.
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THE COﬁRT: Is there any question of appealability;
are ydu challenging that?

MR. DIANA: We have not determined that; I don't think
I=o- |

THE COURT:V I don't know the answer. I think I will
leave it to the plaintiffs. 'It dQésn't bothér.me, I will say
“we are not going into a third round. You will gét what.you getv
in'fespoﬁse to the questions you pose and that's the end or it.
“That;s the poiﬁt. | ‘

| MR. DIANA: I uhderstand that as‘well.

THE COURT: ‘Ybu are not going to have a reitgrative
procéss. I had that recently in another case that had to do
with the adequacy of‘the search. The gbvernment'waS»wise, T
though, tq'keep supplementingvit becausé‘it eventually won the
lpoint. .This is not an adequaCyeof—search issué.‘zi

“MR.-DIANAi If it was the zérd; that‘s when they are
submitting their supplémentals, and then we would have uﬁtil
March 30. |

- THE COURT: That sounds fair because there is no
[l reason you shouldn't be busily drafting ﬁhese papers now. - All
you are going to get is more fact inﬁormation.v The legal
larguments arevcléar fo you now. They are not géing tb'make new
legal arguments. These afe fact declarations, just‘adding
facts on technical capability essentially; you'are not going to

luse it as a way to put in new legal arguments.

SOUTHERN DISTRICT REPORTERS, P.C.
: (212) 805-0300
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MR. CORDARO: Yes, your Honor, I WOuldn‘t‘té be making
legal‘argumenté in declarations. |

'THE COURT : Mf. Diana, you can be almost all the way
toward ready to file except that you and yoﬁr‘experts would
look at the additional declafations and reépond.i You would be

ready on most of it. The legal arguments don't change;

|hopefully, more facts will help you one way or the other.

MR. DIANA: If we have until March 30 for opposition.

THE COURT: How long did the government have for reply
the first time arouhd after opposition?

‘MR. CORDARO: I think it~may have been around 12‘days
or twd weeks . |

THE COURT: Really?

MR. DIANA: I Would.like it ﬁo be somewhat shorter;,
since they are getting two bites at the aﬁple for the
declarations. ” | ”

THE COURT: I don't think it has any impact at all on
reply. Believe me, they don't Want the two bités. I don't
think you should charge for‘them what they don't want. That's
not‘fair; On the original schedulé youvhadAlz working days,
business déys, calendar days?

MR.VCORDARO: I believe‘lz calendar days.

THE COURT: = Your team might be checking.

MR. DIANA: We were filing onvthe 11th; they wére
filing on the 23rd. We wéré filing our opposition on the 1lth,

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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and they were filing~their reply on March 23.

THE COURT: Théf's 12. If we stuck with.the same 12,
that would be April 11. I am sorry it has dragged Qﬁt thét
long. I will try to rule promptly at that point’, drop
everything and rule on the stay appliéatidn.

MR. DIANA: Are we going to'schédu1e an evidentiary
hearing.. |

THE COURT: I don't know.: Why do you think you will
need one? It seems a little bit over tﬁe top for a stay

application. I will evaluate the written submissions and rule

one way or the other. 1It's up or down. Either I think this

case is worth it or I don't. If I don't, it will go right to
the circuit; if I do, it's>done. I wouldn't in the ordinary
COurselscheduie an evidentiary-hearing,

MR. CORDARO: I think the question Mrk Diéna was
prébably asking'was ére yoﬁ going to schedule dral‘argument.
| THE.COURT: No. I think he said what he meant,
evidence on the techﬁical éide. |

MR. DIANA: Yes.

THE COURT: I don't usﬁally take oral afgument.on
legal issués; I find peéple repeat their briefs pretty much.
It's my préctice.if I need.it on technichal issues. I am going
to‘have to evaluate two sets of declarations, if that's what it
turns on. I will look ét'them and come to a conclusioh.. I can
aléo gét back to youlafter‘I get the'papers~aﬁd I can requesﬁ |

. SOUTHERN DISTRICT REPORTERS, P.C. .
(212) 805-0300




10

11

12

13

‘14

15

16

17

18

19

20

21
22

23

24

25

Case 1:10-cv-03488-SAS Document 87-4  Filed 04/11/11 Page 27 of 28 " an
1384NATC “ | |
oral argument.

MR. CORDARO:HVWe did have an oral argument set down
for March 25.:

THE.COURT: We had done that for two days after?

MR. CQRDARO; I believe so. | |

THE:CCURT: Thé record is going to be so-full, we will
just see. If I want oral‘atgument, I will let you know. T
will take it,off the calendﬁr for the 25th. Was that only on‘

that issue, because we always have issues in the case

lotherwise, if you have other things to talk about?

MR. CORDARO: At the time the court scheduled it, it
was meant to be oral argument on the stay motion.
| THE COURT: I don't think I don't nééd it fpr‘thaf.
Before-I take it‘off‘éalendar, should wé'%eave it there as é
control date which you can,cancel if needed; but you might‘néea
it; because in this case you always“seém-ﬁo haﬁe issues that
come about something or other, I don't know, how a search is

going or something. So if you want to keep- it, it can be

canceled if both sides want it éanceled, but I will keep it on

3

the caiendar until both sides say they don't need iﬁ.

MR. DIANA: That's fine, your Honor.

THE~COURT: Fine.  OK. I wiil not schedule dral
argument on this motion but T will ask for it if I think I need
it. Are you gontinuiﬁg to négotiate with eaéh other on some of
the issues you said you were going to do.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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" " MS. KESSLER: Yes, your'Honori We have been in
conversations and are making progress butlnothing to report.
THE COURT: Somewhat productive talks?
MS. KESSLER: Yes.
THE'COURT: 'Does‘this case have a magistrate judgé?

MR. CORDARO: The magistrate judge‘wés'Magistrate

Judge Fox. There has been no formal reﬁérral order.

~l| THE COURT: Would it be helpful in your negotiations

on some issues, I don't know what issues you are talking to
each about, bﬁt would it be helpful to have the assistance of a
neutral if ydu reabh a roadblocké ‘Do you haVe a view on that |
at thié-time.

MR. DIANA: From‘plaintfffsf perspective, I don't

THE COURT: Does the government agree?

Mﬁ. CORDARO: We are alwayé amenablé té having a
magistrate judge to supervise ény aspects of the case that'the
district court wishes.

THE CQURT:,‘There is‘nothing I wish. Since you are in
“negotiations with each other, do ybu think it wouid be helpfﬁl
in breaking a logjam or a roadblock or whateveré |

MR..CONNOLLY: At thisvpointkl think the negotiations
are going fine; we don't need the magistrate right now.

THE COURT: If you need one just ask and I will do a
referral. Thank you. ‘ . :

SOUTHERN DISTRICT REPORTERS, P.C.
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